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Ministerial Exception to Equal Employment Laws
In the November 2011 issue of Rights Stuff, disruptive behavior when she tried to retumn BHRC Staff
we discussed the case of Hosanna-Tabor v. to work and for threaiening to fake legal
Equal Employment Opportunity Commission.  action In violation of church beliefs. She .
Barbara E. McKinney,

The U.S, Supreme Courf recently Issued its
deciston, :

The facts of the cose are fally simple;
Cheryl Perich taught at Hosanna-Tabor, a
Lutheran School. She was initially a lay
teacher with an annual teaching coniract,
Later she became a “called” teacher after
having received religious tralning and
having been gpproved by the church, She
mainly faught secular classes, bui also
taught religious classes and led prayers from
time fo lime. When called teachers were
not avallable to do religious-type activities,
lay teachers filled in for them.

Perich became sick and took off more than
a semesler for disabllily leave. When she
tied fo retum, in February of 2005, the
school old her they had confracied a kay
teacher to teach her class for the rest of the
year, They liied o work out an
arrangement where she would resign in
exchange for the school paying for her
hedlth Insurance. She said she had spoken
to an attomey to leamn her fighs, The school
then fired her for insubordination and

sued, alleging a violakion of the Americans
with Disabilllies Act.

The question for the Court was whether
Perich was a "ministerial employee." i she
wass, the Court scid, she was not covered
by discrimination laws. Courts do not want
to enmesh themseives in Issues of religlous
docifne, such as whether a called teacher
had violated a church belief. Inan
uvnanimous decision issued In January,
2012, the Court said that “[rlequiring a
chuech to accept or retain an unwanted
rninister, or punishing a church for failing to
do so, intrudes upon more than a mere
employment decision. Such actions
Interfere with the internal governance of
the church, depriving the church of control
over the selection of those who will
personify lis beliefs.”

The Court said that the ministerial
exceplion would not apply o all
employees of faith-based groups, but it
applied fo Perich, Hosanna-Tabor held her
out as a minister, It gave her a "diploma of
vocation,” awarding her the title "Minisier
of Religion, Cornmissioned.”
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Ohio Commission Rules Against “Whites Only”
Swimming Pool

An African American feen was visiting her
parents af their apariment complex in
Ohio. The landlord, Jamie Hein, saw the
teen and put up a sign saying "Public
Swimming Pool, Whites Only.” The parenis
saw the sign, filed a race discrimination
complaint wilh the state's civil righis
commission and moved oul. They wanted
to avoid subjecting their family o further
humiliating treatment. The Chio Civil
Rights Commission, not surprisingly, found
for the family.

Ms. Hein disagrees with the decision. At
first she said that she posted the sign only
to "prevent the chemicals in the giil’s hair
producfs from rendering the pool cloudy.”

She did not explain why she could not
merely adjust the chemicals she uses in
the pool, Later she said that the sign was
just an anfigue, thaf it been there for
vears, but that it was only visible when the
gate was closed. From the pholograph
faken by the AP, that does not seem to
be true.

The QCRC said In ils preliminary finding
that posting the sign “restricis the social
interaction between Caucasians and
African Amerfcans and reinforces the
discriminatory actions aimed at
oppressing people of color.” If the OCRC
upholds its orginal finding, Ms. Hein may
have to remove ihe sign and pay
damages to the family.
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ADA Does Not Require Employers to Accommodate
Employees Who Associate with Someone with a

Disability

Eugene Stansbeorry managed Air
Wisconsin's operafions at Kalamazoo
Airport from 1998 until July 26, 2007, He
was well-liked and received sireng
performance reviews for much of that
time.

In the mid-1990s, his wife developed a
very rare and debiliialing autoimmune
disorder called polyarteritis nodosa, This
condifion causes tumors, lesions,
strokes, severe pain, dizziness,
numbness, weakness and vision
problems. Both Stansberny and his wife
had health Insurance through Alr
Wisconsin, InHially, the plan covered
Remicade infusions for Mrs. Stansbeiry,
This treaiment cost about $4,000 every
six weeks and was effective,

in March of 2007, her condition
worsened, and her doctors
recommended thal she resume the
Remicade treaiment, But because
Remicade was not technically
approved for frealing her disorder, the
health plan administrator told Mr.
Stansberry that it would not cover ihls
treatment. He appedled. The
company agreed o cover the
treatment through July of 2007,

Al about the same time, Alr Wisconsin
increased its operations in Kalamazoo,
growing from 11 to 25 employees.
Starsbeny did nof train these 14 new
employees, but was responsible for
rmaking sure they did thelr jobs,
Between February and May of 2007, six
of the new employees received a total
of nine security violation letiers from ihe
Kalamazoo airpori director, Stansberry
did not nofify Alr Wisconsin's
corporalion headquarters about these
viofaiions.

in June of 2007, ihe federafl
Transportation Security Adminisiration
sent a letter of investigation to Air
Wisconsin's headquarters. When Martin
Mulder, Stansberry's supervisor,
received this lefter, he was upset that
Stansberry had not informed him of the
secuiily violations. He asked Stansberry
why he had not told headquarters
about the violations, and Stansberry

said he did not know it was
necessary. Air Wisconsin said it had
always been their policy that girport
manageis notify headquarters about
security violatlons. At Stansberry’s
suggestion, they sent a memo to alf
of the managers reminding them of
the policy.

Even before the securily issue arose,
Mulder and Stansbernry had conflicts.
Stansberry sent Mulder several e-malls
saying he was not happy with
Mulder's management siyle and was
thinking of quitting. One of his e-mails
sald, " just can't do this job knowing
that | am taling at my job, | have too
much pride.”

Mulder met with Stansbenry on July
26. By the end of the meeiing,
Mulder had fired Stansberry. Mulder
said Stansberry was fired for poor
performance based on his failure to
siay within budget, fdilure 1o report
securnity violations and Improper
supervision of employees. Mulder said
he had not decided before the
meeting if he would fire Stansberry or
not. He ook a letter fo the meeting
that said Stansberry was fired; the
only grounds for termination fisted in
the letter, which Mulder gave
Stansberry, was the security violations.

Stansbernry sued Air Wisconsin,
alleging that he had been fired for
associating with a person with a
disability. He lost.

The Americans with Disabifities Act
prohibils covered employers froim
discriminatfing agadinst an employee
because he associates with a person
with a disability. However, the law
does nol require that employers
provide reasonable
accommadations to an employee
because of that assoctation. if the
employee has a disability and needs
a reasonable accommodalion, the
employer has fo provide that, but it
does not have to accommodate the
relative’s disability.

The courls that have looked at this

associational issue have found three
theories of discrimination:

--expehse. when the relalive's
disability is costing the employer a lot
of money because of medicat bills;

--disability by associaiion, when the
employer is concemed that the
employee may coniract the relative's
disability; and

--distraction, when the employer has
unfounded concerns that the
employee will be distracted from his
fob duties because of the relative’s
medical Issues.

Stansberry refied on the disiraction
theory. But he didn't have any
ovidence fo show that Air Wisconsin's
alleged concems ihat he would be
distracted from his job were
unfounded, Alr Wisconsin had a great
deal of evidence showing that
Stansbernry was nol performing his job
to His satisfacilon. Poor performance
Is ategilimate, nondiscriminatory
reasen to ferminate someone,
whether that poor peiformance
stemns In whole or in part because the
employee is concerned about his
wife's health, Alr Wisconsin was not
required o provide any
accommodations fo Stansberry, who
did not have a disability himself.

The Court said, “While Stansberry's
sifuation Is very unforfunate, he has
not offered anything fo show that his
wife’s disability was in any way
connected to Air Wisconsin's decision
to terminate him. The only
connection is that it possibly caused
his periormance to slip. Therefore, Air
Wisconsin's decision fo terminate
Stansberry does not run afoul of the
law.™

The case Is Stansberry v. Air Wisconsin
Ailtines Corporation, 2011 WL 2621901
{6 Cir. 2011). If you have questions
about your rights and responsibitities
under the ADA, please contact the
BHRC.




i“i

Page 3
€ FHx

February 2012

Treatment of Prior Misconduct That is a Product of a Disability

but firefighters sprayed down some
areas of the house 1o make sure there
weire ho hot spots, Wolskl was taken 1o

had not reported to work as
scheduled or answered the telephone.
Her approved leave was exlended,

Mary Wolski began working for the City
of Erie, Pennsylvania as a firefighter in
1997. She had no problems doing her

the hospital and received emergency
freatment for her overdose and her
smoke Inhalation,

job undil 20035, when her moiher
became ill. She took approved leave
1o care for her mother undil her mother
died on December 24, 2005. The
deaih of her mother hit her hard, and
she fook off much of 2006 as well, with
the approval of her supervisor, While
she was on leave, the city kept in
touch with her to make sure she was
receiving proper mental health
freatment.

On Deceimber 27, Wolski's Immediate
supervisor called her 1o see how she
was doing Inlight of the recent first
anniversary of her moiher's death. She
told him that she was “freaking out,
but I have my family with me, so I'l be
okay.”

Law enforcement considered
charging her with arson, but given that
her father did noft file a complaint and
in light of her mental heaith issues, they
declined fo do so,

She apparently was not doing okay.
The next day, she went o her father's
home — her father was in the hosplial -
and iried to commit suicide. She
disconnected the smoke alarms and
disassembled the fumace ilus pipe to
produce carbon monoxide in the
house, She then ook an overdose of
her father's medications. When she
survived ali of that, she ignited some
clothing in a bathtub to creake a
smoeky fire that would lead o her
death by carbon monoxide polsoning,
After lighting the fire, she cut her neck
several imes with a buck knife,

In April of 2007, the fire departmenit
fired Wolski, saying thaf since she had
started a fire in her resldence, she was
"presumptively unsuited io be a
firefighter.” In June of 2007, she
provided a letter from her frealing
psychiairs!, saying she was medically
cleared to return to work. Another
letter from the same psychiatrist,
dated August 6, 2007, said that she
denied any current suicidal or
homicidal thoughts and that her
insight and judgment were fielt 1o be
"fair fo good.”

Wolski agreed to return to work on a
par-fime basis, performing two half-
days of tight duty a week, baginning
December 12, 2006. Bul she did not
report to work that day. The fire chief
tiied fo call her, but no one answered,
So he sent his deputy to go check on
her at home. When the depuly, Vance
Duncan, got fo Wolskl's home, she told
him fhat she had been very depressed
and was having suicidal thoughfis. She

said she had just started a new
prescription. She said she didn't want
to talk to anyone, and that is why she

Family members discovered her and
called 911, By then ihe fire was out,

Conlinued page 4

Is It lllegal in Texas for Two Men to Kiss in Public?

In June of 2009, four men went to
Chico’s Tacos restaurant in El Paso,
Texas. They placed their orders and
while waiting at the counter for their
food, iwo of the men kissed briefly,
When they took thelr seats, the same
two men again kissed briefly.

A security guard approached their
table and said, "'ff you coniinue with
your clowning around, we will throw
you out of here," The diners said they
were puzzled by his threat, In reply,
he called them “pigs” and again
threafened fo evict them.

The diners believed that the security
guard had viclated thelr right 1o be
free from discrimination in public
accommodations on the basis of their
sexual orientation, They asked ihe
manager to intervene, but he
declined to do so, 5o they called the
police.

Forty-five minutes later, a police
officer anived, The oificer fold the
diners that it was "against the law for

two men to kiss in public” and fhat he
could arrest them for "that kind of
behavior.” The diners asked the
officer for his name, but he declined
to provide it, saying they didn't need
it because there would be no police
report. They said they wanled a
police report to be filed, but the
offlcer said he could file a police
report only if he first arrested them for
homosexual conduct, He told them,
"You should know the law before you
call ihe police.” He ordered them to
leave, saying "You are lucky that you
are not going to be ticketed for
homosexuat aclivity,”

So the diners sued, saying the officer
had denied their right to equal
treatment under the state
conslitution and caused them menial
anguish by publicly humiliating them,
threatening them with arrest under o
Texas state law that had been
declared unconstitutiondl, failing to
enforce the CHy's anti-discrimination
ordinance and refusing to file

police reporl, {Texas law prohibited
public displays of homosexuality, but
ihis law was declared
unconstitutional by the Supreme
Court in Lawrence v. Texas, 537 U.S.
558 {2003}.} They also claimed that
the police chief had violated their
rights by not trainlng his officers on
the curreni staie of Texas and Ei Paso
law,

Al trial, the City won. The Trial Court
ruled that the diners lacked standing
because none of them suffered a
concrete, parficularized injury. The
Court of Appeals disagreed.

The Court of Appeaks sald that the
injury the diners alleged — infentional
public humiliation, being freated like
criminals and belng threatened with
arrest under an unconstitutional state
law — was a sufficient injury to biing a
lawsuit. They didn't have to be
arrested to have the right to sue.

The case is De Leon v. City of Et Paso,
2011 WL 5142689 (Texas Ch App.
2011).
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Ministerial exception,
cont.

Prior misconduct, cont.

Conlinued from page 3

Conftinued from page 1

Before she earmned that fifle, she completed
eight college-level courses on religious-based
fopics, She look advaniage of a speclal
housing allowance that was available only for

She filed a grievance about her termination, unsuccessiully, The fire chief
sald at the hearing thot his primary concem was the sotety of his
firefighlers, and given that Wolski had started a fire, he was not willing to
put her back on the job. He sald that If he had received the letters from
her psychiatrist before he made his dacision to terminate her, he might
have engaged in a more thorough evaluation process, He said he siill

employees who earned their pay “in the
exerclse of the minisiry."

The EEOC and Perich argued that she spent
only 45 minutes G day on refigious duties, and

that the ministerial exception should apply
only to those “employees who perform

exclusively religlous functions.” The Supreme

Court said it was unsure whether any such
employees exist. Even the heads of religious
institutions are offen responsible for

bookkeeping and facility management, not

“exciusively religious funciions.”

The case Is Hosanng-Tabor Evangelical
Lutheran Church and School v. Equal

Employment Opporiunity Commission, 2012

WL 75047 (U.S. 2012}

from being able o do that.

had concermns about her mental health, considering the fact she had
told former co-workers that she was going to have a birthday pary for
her deceased mother. He noted that firefighlers have fo be alert, able
to go from a dead sleep to complete alertness in a matier of seconds,
and he had concerns that her various presciipitons could prevent her

Wolskl then sued under the Americans with Disabilities Act, She argued
that "a jury coutd find that fshe) was terminated for reasons other than
having bumed some clothes in a bathtub to create smoke, namely that
the CHy had an unexamined and generalized fear that an employee
who affempfs suicide auiomatically poses a direct threat to others.” She
said the City had not undergone an “individudlized assessment” to see if
she was in fact a direct threat 1o others.

The Court said that case law establishes that "the ADA does not
preclude employers from disciplining or even discharging their
employees for post misconduct, even where the misconduct is a
product of a disabfity.” However, in this case, the Cour said it was up 1o
a Jury to decide whether the Cily fired Wolski because of her past
misconduct or because of its generalized concerns relalive to her
perceived psychiatrc disabllity. The Court denied ithe Cliy's motion for

TSA Workers Not Protected by Rehabilitation Act

Marlin Held began working for the
Transportation Security
Adminisiration in 2004 as an dirport
secuiity screener, Screeners are
required to be able to walk up lo
two miles a shift, stand for long
periods of fime and liff baggage
weighing up to 70 pounds.

Fiefd had diabeles that caused,
among other things, recuring
diabetic vicers on the bottom of his
feet. He had to wear an air cast and
stay off his feet for long periods of
time. When his leg became
infected in 2006, he took off six
weeks of work under the Family and
Medical Leave Act. His doctor said
he could retuin to work, as long as
he could sit durng his shift as
needed. Hereporied fo work but
was not allowed to return o duty
because of his medical restrictions.
For the next two months, he calfed in
sick every day so he would not be
terminated for not showing up to

work. He was then fired, Field sued,
alleging the TSA had violated the
Rehabilitation Act {essentially the
Americans with Disabilities Act for
govemniment employees). He, or
rather his wife after he died, lost the
case.

As the Courl noled, Congress
created the TSA immediately affer
September 11, 2001. The law
crealing the TSA says that
“notwithstanding any other provision
of law, the Under Secretary of
Transportation for Security may
employ, appoint, discipline,
terminate, and fix the
compensalion, ferms, and
conditions of employment of
Federal service," [Emphasis
provided.}) Congress told the TSA
that its screeners had o be fit for
duly and provided detailed physicat
requirements that the screeners had
o be able fo meet annually.

Because the law says
“notwithstanding any other provision
of the law," the Court sald that TSA
screeners are not protected by the
Rehahilifalion Act. 1SA was
permitted o say that employees
had the right to request reasonable
accommodations, but if they could
nol meet the statutory requiremenis
for their jobs, they are not eligible for
the requested accommodation.

The Court's reading of the law - like
every oiher Court thal has faced this
question - said that Congress had
determined that the TSA should not
be subjected to EEOC Investigations
and second-guessing of its
employment decisions by agencies
and courls.

The case Is Field v. Napoelitano, 2011
WL 5429573 (15t Cir. 2011). If you
have questions about employment
discrimination, please contact the
BHRC.




